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Objective: The paper considers the need to revisit man's status in juxtaposition to the international
community's response in unrestrainedly and comfortably heralding the concomitant effects of
globalisation. To examine and demonstrate by analytical approach efforts made to strengthen the
philosophical basis for the recognition of man, first of all as a citizen of the state, and secondly as a
subject of international law.
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1. Introduction
The Present stage of human development in the world has shown that the world is now a
global village with the aid of law, science and technology; respect for human rights and
recognition of man as' deserving of rights in his capacity as a man. Interdependence of
international status and the concomitant effect of the United Nations acting as a fulcrum for
rallying states together within the comity of nations.
Furthermore, the campaign for the greater recognition of rights of man as the subject of
international law is gaining currency, consequent on the proactive effect of international
legal frameworks as well as practices, which insists that what affects human rights in one
part of the globe, is an international concern and ought to be placed beyond the jurisdictional
attention of the concerned state (s), but should be made the subject of concern by the
international community. Against this backdrop, this article seeks to explore the need to
strengthen the basis for the recognition of the rights of man under international law. Part two
of this work will briefly discuss the relationship between man and international law. Part
three will explore the vexing issue of compliance and sanction under international law
against the backdrop of certain contemporary developments. Part four will examine the
subjects of international law. This examination will begin with the traditional subjects of
international law and then consider the controversial position of "individual" as the subject
of international law. Part five will analyse some of the philosophical and conceptual basis for
recognising the man as the subject of international law. Part six will strive to explore the
known challenges towards recognising man or individual as the subject of international law.
Finally, part seven will be the concluding part.
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2. Man and International Law [1]
Today’s substantive issues-from armed conflict to climate
change to the financial crisis to terrorism-have generated
much new thinking about international legal rules and
structures; at the same time, efforts to create new law
implicate the interests of, and require the cooperation of,
new and existing actors and institutions at many levels of
governance [2].
This effort to redress perceived wrong and remedy appalling
situations will always regard man as the centre of attraction.
But, significantly, respect for human rights and recognition
of man as' deserving of rights in his capacity as man has
gained global attention and recognition in almost many and
varied constitutional democracies from the end of the world
wars [3]. In all these events, the man was at the centre of it
all. These factors have unwittingly endeared man to the
protection of international law.
2.1 The Regime of International Law
Jeremy Bentham invented the expression 'international law'.
Bentham urged that 'international law was sufficiently
analogous to municipal law' during its growth [4].
International law is incapable of exact precision. This is
partly due to the ever-emerging international conventions,
covenants, treaties, protocols, agreements, declarations,
proclamations, etceteras., arising from friendly states in
grasping with the ever challenged gamut of human
transactions [5] in pursuit of the needs of the concerned
states in the international arena, and the resolutions and
decisions of the United Nations General Assembly [6] and
the Security Council [7], respectively. It should also be noted
that international law is mainly hortatory [8]. Only accredited
representatives of states conduct the affairs of the states in
the international arena.
Unarguably, even though international law is bereft of a
consensus definition, scholars have attempted to hazard an
apt description of what the terrains of international law are
and should be. But unfortunately, these attempts are purely
perspective in origin and, therefore, exhaustive.
Learned writer J G Starke construes international law as that
body of law, which is composed for its more significant part
of the principles and rules of conduct which states feel
bound to observe, and therefore, do commonly observe in
their relations with each other, and which includes also:
a) The rules of law relating to the functioning of
institutions or organisations, their relations with others,
and their relations with states and individuals; and
b) Specific rules of law relating to individuals and nonstate entities so far as the rights or duties of such
individuals and non-state entities are the international
community's concern [9].
The description of international law by Starke appears hellbent on capturing the vast gamut of activities under
international law and equally deserving of attention.
However, unfortunately, the effort of the learned author
sounds more like a mission statement [10].
International law has practically been described 'as the law
of nations' and equally defined [11]. It should be noted the
contribution of Jeremy Bentham, who first employed the
phrase international law in 1780. He reigned during the
classical epoch, which perceived this branch of law as
international law.
International law's definition and description are subject to

the individual perspective, which is ordinarily influenced by
global developments. Also, there is a need to illuminate the
definition of Messrs. S A Williams and A L C de Menstra.
They perceive international law as The law system
containing principles, customs, standards, and rules by
which relations between states and other international
persons are governed [12].
According to Brierly, the law can only exist in a society, and
there can be no society without a system of law to regulate
the relations of its members with one another [13]. Therefore,
the connotation 'law of nations' presupposes that 'a a society'
of nations exists, and the assumption that the whole of the
civilised world constitutes in any real sense a single society
or community is one, which we are not justified in the
making without examination [14].
The law of nations sprouted from among a few kindred
nations of Western Europe. These nations had a common
background in the Christian religion and the civilisation of
Greece and Rome [15]. The interactions of these nations were
influenced by the rise of the modern state system, which
undermined the tradition of the unity of Christendom, and
eventually gave rise to those sentiments of exclusive
nationalism, which are rife in the world today [16].
Significantly, there was concomitant growth of factors that
made states mutually dependent on each other.
Furthermore, when a party to a controversy alleges a breach
of international law, the act impugned is practically never
defended by claiming the right of private judgment, which
would be the natural defence if the issue concerned the
morality of the act, but always by attempting to prove that
no rule has been violated [17].
3. Compliance and Sanction in International Law:
Emerging Development
International rules of law strive towards compliance by
states. The effectiveness of international law is measured by
the degree of observance by nation-states. This does not
suggest that observance is an essential factor in what is or is
not law. It is possible for a rule of law to operate without
being observed. There are chains of legislation that are
observed in the breach [18].
States are inclined towards compliance with developed,
recognised and accepted norms ordinarily evolved in
customary international law and treaty conventions. The
essence of law is to govern human interaction in society.
Law is made for man and not the opposite [19]. Pollock has
maintained that the only necessary conditions for the
existence of law are the existence of a political community
and the recognition by its members of settled rules binding
upon them in that capacity. International law, on the whole,
seems to satisfy these conditions [20]. International law
operates in an international political system and is well
recognised by the operators of what to expect at any given
time.
Against this backdrop, Harris contends that international
law is just a system of customary law, upon which has been
erected, almost entirely within the last two generations, a
superstructure of "conventional" or "treaty-made law", and
some of its chief defects are precisely those that the history
of law teaches us to expect in a conventional system [21].
Morgenthau has equally remarked that the great majority of
the rules of international law are generally observed by all
nations without actual compulsion, for it is generally in the
interest of all nations concerned to honour their obligations
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within the comity of nations [22].
Unarguably, most rules of international law are formulated
in legal terms such as identical or complementary interests.
For this reason, they generally enforce themselves, as it
were, and there is generally no need for specific
enforcement action. However, international law requires an
obligation on the part of states. The fulfilment of this
obligation is hortatory.
In most cases in which these rules of international law are
violated, despite the underlying community interests,
satisfaction is given to the wronged party either voluntarily
or in consequence of adjudication [23].
It is along this line that Morgenthau quips that the great
majority of rules of international law are generally
unaffected by the weakness of its system of enforcement,
for voluntary compliance prevents the problem of
enforcement from arising altogether [24]. The primary
challenge to whether international law is the issue of
enforceability in the international legal system. To a vast
majority of international lawyers, enforceability is a
requirement or characteristic of any legal system of law.
These categories of international lawyers unequivocally
believed that international law possessed this singular
characteristic, 'even if only in a rough and rudimentary form
[25]
.' One of them observes that international law is: a body
of rules for human conduct within a community, which, by
common consent of this community, shall be enforced by an
external power [26].
Hart, on his part, defines law as a union of primary and
secondary rules. Primary rules are those specifying what
people must or not do. In other words, primary rules are
prescriptive. Furthermore, secondary rules allow a legal
system to function in her stead continually. Secondary rules
deal with the procedure for making law and how it must be
changed or vested in another. It appears that Hart's
secondary rules are consistent with his rule of recognition,
which informs our opinion of what law is or not. Arguing
from this background, it is evident that international law is
deficient in quality, apparently because it has not matured to
become a self-serving 'system of law [27].'
A vast number of philosophers have equally argued
contrarily that international law lacks enforceability due to
the absence of sanction. However, be it as it may, Hart
concedes that sanction cannot be the litmus test for legal
order because laws are obeyed not because of the existence
of force or sanctions but rather because they are valid [28]. In
this same vein, he maintained that even if international law
is not law, it is analogous to law both in function and
content [29]. In arriving at this decision, he called to aid the
remarks of Bentham in buttressing his views:
Bentham, the inventor of the expression of international
law, defended it simply by saying that it was sufficiently
analogous to municipal law. To this, two comments are
perhaps worth adding. First, the analogy is one of content,
not of form; secondly, no other social rules are so close to
municipal law as those of international law [30].
3.1 The Contribution of Harold Hongju Koh to
Compliance and Sanction
There is a viewpoint paraded by many and sundry that
international law is devoid of sanctions. This inclination is
erroneous. The eminent scholar Koh in his Frankel Lecture
at the Houston University 1998 annual Lecture series,
argues whether or not a nation will comply with

international law.
It has been argued that the key to understanding whether a
nation will comply with international law is to understand
the transnational legal process 'whereby an international law
rule is interpreted through the interaction of transnational
actors'…then internalised into a nation's domestic legal
system [31].' Koh contends that obedience to international
law arises when a given nation 'adopts rule-induced
behaviour because the party has internalised the norm and
incorporated it into its internal value system [32].'
Based on the preceding, Koh proffered and urged four kinds
of relationships between given international norms and
observed these norms: coincidence, conformity, compliance
and obedience [33]. Koh concludes that there are three
distinct shifts within these norms, from coincidence to
conformity, conformity to compliance, and eventually
compliance to obedience [34].
The first shift is from a ‘grudging, one-time acceptance to
habitual obedience [35].’ In this regard, some states have
made strides in attempting to conform to the Vienna
Convention on Diplomatic Relations [36], However, it failed
to take adequate procedural steps to ensure total compliance
[37]
. For example, an international norm, such as consular
notification, will only transform from an 'external sanction'
to an 'internal imperative', especially when the affected state
takes the necessary steps to mandate action on the part of its
agents. This transition is in line with the provision of article
36 to the Vienna Convention. For instance, in diplomatic
relations between states, the Libyan government has grossly
violated the provisions of article 36 VCDR by her continued
silence on alleged killings of foreign nationals, especially
Nigerians, by her peace/immigration officials. If this failure
on the part of Libya is juxtaposed with article 36, there is
nothing left to add than to state that Libya's attitude towards
foreigners is an affront to adumbrated transition from
external sanction to internal imperative, which has not yet
taken place in Libya [38]. The Libyan authorities' reluctance
to recognise this anomaly signals contempt of international
law and, consequently, an overt failure to internalise
normative behaviour.
The second shift towards obedience is from the
‘instrumental to the normative [39].’ Compliance with an
international norm moves calculated compliance to
incorporating a rule as part of a 'value-set.' In the United
States, for instance, the Supreme Court, the federal
government, and the individual states all seem to recognise
the obligatory nature of the Vienna Convention and
certainly do not advocate non-compliance [40].
The final shift is from coercive means to constitutive means
of enforcement of international norms. 'Coercive' means an
attempt to force change, while constitutive means seek to
'shape and transform personal identity [41].' For instance, in
the death penalty cases involving Mexican nationals in the
United States, the former marshal the most significant effort
to effect compliance through coercive action [42]. Her
interventionist model did push the Vienna Convention issue,
especially the provision of article 36, to the forefront of
legal debate. This was evidenced by her appeal to the
International Court of Justice to stop the execution of all
fifty-one Mexican nationals facing death sentences in the
United States.

~ 56 ~

International Journal of Law, Justice and Jurisprudence

https://www.lawjournal.info/

4. State, International Organization and Man as
Subjects of International Law: Revisiting the Status of
Man
International law has grown beyond the scope of nationstates to encompass other entities like 'man' and
'international organisation'. However, international law's
foundations and historical evolution (the law of nations) lie
firmly in Western cultures' development and political
organisations [43].
This was further exacerbated by the remarkable 'growth of
European notions of sovereignty and the 'independent
nation-state' [44]. Cumulatively, this required an acceptable
method facilitating inter-state relations, which could be
conducted by commonly accepted standards of behaviour,
and international law filled this gap.
Also, the development of international law emerged in
cascading order, entities like states, international
organisations and corporations, and individuals. These
entities have dominated the realm of international law. First,
however, it must be noted that the arbiters of the world
order are, in the last resort, the states, and they make the
rules interpret and enforce them [45].
More importantly, there is the need to identify how these
entities impact international law. Consequent to this, there is
the need to consider the issue of legal personality.
4.1 The Issue of Legal Personality in International Law
For this treatise, understanding legal personality in
international law will be limited to 'capacities' [46] sed.
Capacity here refers to whom or what is competent to act.
The determination of guidelines or methods of ascertaining
who or what is competent to act squarely on the law rules
[47]
. Only the rules of select law entities and, ipso facto,
endow them with 'different legal functions' [48]. Therefore, it
becomes absurd to assume that ‘merely by describing an
entity as a ‘person’ one is formulating its capacities in
law’[49].
O'Connell has assisted by shedding light in formulating the
guidelines for determination of a personality in international
law, possessing 'capacity':
i. Do the rules of international law establish that this
claimant to capacity has the capacity, which it claims?
ii. What exactly is the capacity, which it claims and which
is allowed to it, or in other words, just what sorts of
legal relations may this entity enter into?
Concerning (ii) above, the question refers to an existing
claimant. However, there are situations where the claimant
to capacity is a novelty. There is no subsisting rule of
international law accommodating the claimant in this case.
Does this, therefore, extinguish the proposed interest of the
claimant? The answer must be in the negative. The practice
of international law has always been to perceive and identify
the new claimant, and by implication, as well as through the
natural course of the event, the claimant by interaction with
the duty-holders [50], operates to itself [51].
Should the entity be recognised as having the capacity it
claims to have?
Concerning the above, the issue of recognition is merely a
question of taciturn approval of the claim by the dutyholders in international interactions affecting the dutyholders.
Current thinking in this perspective maintains that 'capacity
implies personality, but always, it is capacity to do those

particular acts'. Therefore, 'personality' is only 'short-hand
for the proposition that an entity is endowed by international
law with legal capacity [52].
Furthermore, personality may even be extended to
accommodate the examination of certain concepts within the
law, such as status, capacity, competence, and the nature
and extent of particular rights and duties [53].
It is not uncommon to discover that the status of any entity
may well be determinative of certain powers and
obligations, while capacity will link together the status of a
person with certain rights and duties [54].
Significantly, the process of identifying a legal entity is a
function of the relevant legal system, ‘which circumscribes
personality, its nature and definition’ [55]. The above premise
equally applies to international law. Shaw, in this respect,
quips that any particular view adopted of the system will
invariably reflect upon the question of the identity and
nature of international legal persons [56].
Expressly, the issue of personality in international law
necessitates the consideration of the inter-relationship
between rights and duties afforded under the international
system and the capacity to enforce claims. The rules of
international law are the only determinant factors for
ascertaining the nature of the entity's capacity in question.
The rules include questions whether the personality of a
particular claimant depends upon its possession of the
capacity to enforce rights. The issue of personality in
international law is a relative phenomenon varying with the
subsisting circumstances, in that the status of the claimant
determines what rights, duties and competencies, are
applying in any given situation. These claimants include
participants like states, international organisations, regional
organisations, non-government organisations, public
companies, private companies and later, individuals.
The issue of legal personality may not be extended to all
these entities, although they may impact the international
plane with some degree of influence [57]. Therefore,
international personality is participation plus some form of
community acceptance [58]. Modern jurisprudence on the
subject of international law has grown to accommodate
diverse roles for some of these entities; for instance, the
regime of human rights law is understood as those "rights
contained in International Bill of Rights and the Convention
on the Rights of the Child" as well as other regional human
rights treaties like the "European Charter on Human Rights
and African Charter on Human and People's Rights;" the
law relating to armed conflicts: this concentrates on the need
to regulate armed conflicts, even more, catering for the
affected victims, inclusive of soldiers involved in the
prosecution of the war. The urgency and need to regulate
armed conflict is an offshoot of the preamble and provisions
to the United Nations Charter, which explicitly states: "We
the peoples of the United Nations determined…To practice
tolerance and live together in peace with one another as
good neighbours, and to unite our strength to maintain
international peace and security…." Furthermore, article 2
of the Charter enjoins member states to eschew threat or use
of force against the territorial integrity or political
independence of any state, or in any other manner
inconsistent with the purposes of the United Nations.
The essence of the above branch of international law is to
widen the degree of participation by entities operating as
claimants having enforceable capacity in international law.
Regard should also be had to the regime of international
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economic law encompassing such regulatory agencies like
General Agreement on Trade and Tariff (GATT), World
Trade Organization (WTO), International Labour
Organization (ILO), Food Agricultural Organization (FAO),
International Atomic Energy Agency (IAEA) [59] and
etceteras. These entities have created room for international
cooperation, thus paving the way for them to become
subjects of international law.
4.2 ‘States’ as Subject of International Law
A 'state' in international law attracts no discernible
definition. Consequently, there is a compelling need to
fathom a working tool to elucidate an understanding of the
concept of state in international law. A state could be
descriptive if one desires to hazard a tool to
compartmentalise the vast and dynamic activities associated
with a state without a reliable and acceptable definition [60].
States traditionally used to be the sole recognised subject of
international law to become international persons.
Classical international law thinking urges that a state as a
person of international law should possess the following
qualifications:
a) A permanent population,
b) A defined territory,
c) Government, and
d) Capacity to enter into relations with other states [61].
4.3 International Legal Framework on Formation of
States
An understanding of the state as a legal person in
international law will require an examination of the
available and subsisting legal frameworks appertaining to
states. Such legal frameworks include the following:
A) The Montevideo Convention [62]
This is something akin to a regional convention in
international law. The convention espouses the requirements
of statehood at customary international law [63]. The
attainment of these requirements ordinarily would have
entitled a given and designated set of people(s) and
perimeter to blossom to a state in international law [64].
Significantly, the emergence of a new state in the
international arena is not enough; such a state must place
itself at the mercy of other states for purposes of recognition
[65]
. There are chains of issues on recognising new and
emergent states in international law. These issues are best
understood in the process of examination of such an
emergent state.
I. The New and Emergent State of Kosovo
Kosovo used to be part of the former Yugoslavia.
Yugoslavia was then recognised internationally as the
"Socialist Federal Republic of Yugoslavia". By inference,
she was a socialist state. The problem of armed struggle that
ensued in Yugoslavia more particularly, between 1989 and
1991, shortly after the disintegration of the former Union of
Soviet Socialist Republic [66], claimed more than two million
people, making it the largest massacre in Europe, from
infant to maturity, notwithstanding Europe's enormous
growth in scientific, intellectual and biological development
[67]
.
Consequently, Serbia broke away from the former
Yugoslavia, with Kosovo as one of the constituting
provinces. This led to the total collapse of Yugoslavia as a

socialist state. However, that was not all; the same
unresolved unrest and injustice in a heterogeneous society
trailed the new Serbia. Again, this precipitated the secession
of Kosovo [68]. Unsurprisingly, the seceding state of Kosovo
capitalised on the international law rule of national selfdetermination [69] in giving vent to her secession pursuit.
Russia did not hide her disdain for Kosovo as an emergent
state. Russia was put on the spot when her Dmitry
Medvedev remarked in an informal state visit that: "The
point of my brief visit was to express support to Serbia at a
time when it faces Kosovo's secession. We assume Serbia is
a single state whose Jurisdiction covers all of its territories.
We will stick to this position [70]." The fury and indignation
of Russia were directed against the US, whom they (Russia)
had accused of inciting the ethnic Albanians of Kosovo to
secede from Serbia [71].
II. The Emergent State of South Ossetia
The internationally recognised territory of Georgia then
extends in and over the present emergent state of South
Ossetia [72]. The breakaway region of South Ossetia declared
its independence from Georgia in the 1990s. Any other
international state has not recognised South Ossetia except
Russia. The European Union and North Atlantic Treaty
Organization have called on Russia and Georgia to dialogue
in resolving their differences.
It should also be noted that Russian Peacekeepers have been
in South Ossetia for close to twenty years [73]. They are
giving South Ossetia the required national defence.
III. The Emergent State of Georgia
As events would have it, more particularly in August 2009,
Russia crossed over into an internationally recognised
border into the sovereign territory of Georgia [74]. Georgia is
one of the breakaway states from the former USSR. If all
conditions are met, she is likely to obtain NATO alliance
membership before the end of 2009, a move vehemently
opposed by Vladimir Putin in early 2009, apparently
because the autonomous regions of Georgia are home to
many Russians.
President Mikhail Saakashvili of Georgia has always
insisted that Russian troops stay out of her South Ossetia
province. However, on the other hand, President Dmitry
Medvedev of Russia claims that Georgian atrocities in
South Ossetia are enormous [75]. The Russian Prime Minister
Vladimir Putin has equally claimed that President
Saakashvili's actions to subdue the breakaway provinces
were worse than Saddam Hussein's [76].
Surprisingly, the claims of Russians of Georgian atrocities
in South Ossetia could not be verified, and the United
Nations and North Atlantic Treaty Organization have
respectively scheduled verification of the claims to stem the
crisis in that part of the globe.
In summation, it appears that secession based on the
exercise of national self-determination in reaction against
oppressive and discriminatory practices on minorities are
usually accommodated by the international community as
deserving of recognition [77].
B. The United Nations General Assembly Resolution on
Declaration on the Granting of
Independence to Colonial Territories and Peoples [78]
Drawing from the evolving concept of human rights, the
General Assembly considered it reprehensible to have
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colonial territories and peoples continue to be administered
by foreign and colonial powers. The Assembly declares that
the subjection of peoples to alien subjugation, domination
and exploitation constitutes a denial of fundamental human
rights. Furthermore, such domination and exploitation is
contrary to the Charter of the United Nations and impedes
the promotion of world peace and cooperation [79].
The declaration insists that all peoples have the right to selfdetermination; by that right, they freely determine their
political status and freely pursue their economic, social and
cultural development [80].
The inadequacy of political, economic, social or educational
preparedness should never serve as a pretext for delaying
independence [81]. By implication, such measures already in
practice aimed at subjugating colonial peoples-such as
limiting their educational achievements, restriction to a
particular class of jobs, subtle control of political unions,
associations, awareness clubs, social organisations should
cease to operate [82].
In the same vein, all armed action or repressive measures of
all kinds directed against dependent peoples shall cease in
order to enable them to exercise peacefully and freely their
right to complete independence and the integrity of their
national territory shall be respected [83]. For instance, in the
case of South Africa, extra-legal violence was perpetrated to
maintain white domination, and it was facilitated by
apartheid's implicit claim that blacks were less than human
[84]
.
4.4 General Principles of International Law on
Formation of States
The need to examine the general principle of international
law affecting the formation and sustenance of the state is
worthy of consideration.
A. National Self-Determination
The Article 7 of the Convention on Genocide recognises
self-determination as a right appertaining to freedom and
independence agitators, labouring under the yolk of colonial
domination, and protected by the provision of this
convention in the event of the resort to armed conflict and
intervention. Subparagraph (4) to article 2 of the UN
Charter accommodates any onslaught emanating from such
freedom and independence agitators. Kola maintains that the
idea that national peoples ought to determine their status and
destiny in international relations first appeared and was
applied simultaneously as peoples first took control of
domestic politics in the late eighteenth century, during the
American and French revolutions [87].
For instance, Kosovo's independence can be assessed under
the international law of secession. A Canadian lawyer
Thomas Franck in response to a hypothesised secession of
Quebec from Canada remarked that:
It cannot seriously be argued today that international law
prohibits secession. But, on the other hand, it cannot
seriously be denied that international law permits secession.
There is a privilege of secession recognised in international
law, and the law imposes no duty on any people not to
secede [88].
While international law does not foreclose on the possibility
of secession, it does provide a framework within which
individual secessions are favoured or disfavoured,
depending on the facts [89]. The key is to assess whether or
not Kosovo meets the criteria for the legal privilege of

secession [90].
The legal concept of self-determination is comprised of two
distinct subsidiary parts. The default rule is "internal selfdetermination", which essentially protects minority rights
within a state. As long as a state provides a minority group
with the ability to speak their language, practice their
culture in a meaningful way, and effectively participate in
the political community, then that group is said to have
internal self-determination. Secession or "external selfdetermination" is generally disfavoured [91].
In other words, external self-determination seems to be a
product of armed conflict because it is fraught with
uncertainties and political imbroglio, with the dominant part
of the disintegrating state, which is often ineffective control
of the machinery of government and administration or
possibly dominates the machinery itself [92].
According to Borgen, any attempt to claim legal secession
“that is, where, secession trumps territorial integrity” must
at least show that:
1. The Secessionists are a “people” (in the ethnographic
sense);
2. The state from which they are seceding seriously
violates their human rights; and,
3. There are no other effective remedies under either
domestic law or international law.
The practice of international law and court decisions
remains in an evolving stage as to the legal position of a
secessionist state, or even much less, the place of national
self-determination. Nevertheless, there is no doubt that
international law does not frown against it in the latter case.
B. National Liberation Movement
This is closely related to non-self-governing territories and
the principles of self-determination. The introduction of the
trusteeship system by the United Nations seemingly paved
the way for granting of the audience to individual
petitioners, inclusive of national liberation movements and
colonial territories [93]. For instance, in 1977, the General
Assembly Fourth Committee agreed by consensus to permit
representatives of certain colonial entities of African
Portuguese domination to participate with her in resolving
territorial and statehood related issues [94].
4.5 Legal Personalities of International Organizations as
Subject of
International Law
International organisations can have 'legal personalities' or
be 'international persons' subject to international law and
'capable of possessing international rights and duties,
including the right to bring international claims [95].
The Charter of the UN and the Charters and Organic
documents of other international organisations are silent
concerning the status of international organisations,
especially in their standing and rights and duties [96]. Apple
argues that questions about the legal personality of an
international organisation have arisen concerning an
international organisation's capacity to:
1) Make claims for breaches of international law:
2) Make treaties or agreements that are valid
internationally; and
3) Possess privileges and immunities enjoined by
individual nations [97] [Sic.] that is, become and act as
subjects of international law [98].
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A clear pointer in ascertaining the status of international
organisations as a legal personality in international law is
the Advisory Opinion of the International Court of Justice in
the Reparation for Injuries Case [99]. In 1948, the General
Assembly of the UN passed a resolution requesting an
advisory opinion from the ICJ on two questions:
1. In the event of an agent of the UN in the performance
of his duties suffering an injury in the circumstances
involving the responsibility of a State, has the UN, as
an organisation, the capacity to bring an international
claim against the responsible de jure or de facto
government to obtain the reparation due in respect of
the damage caused (a) to the UN, (b) to the victim or
(c) to persons entitled through him?
2. Also. The affirmative reply on point 1 (b), is action by
the UN reconciled with such rights as may be possessed
by the state of which the victim is a national?
The court's opinion was to the effect that the UN was not
created as a centre "for harmonising the actions of nations in
the attainment of common ends" but that the UN is
comprised of organs and the Charter had invested it with
'specific tasks'.
The court stated concerning the first question:
The court has concluded that the organisation is an
international person. That is not the same thing as saying
that it is a State, which it certainly is not, or that its legal
personality and rights and duties are the same as those of a
state. Still, less is it saying that it is a 'Super-state', whatever
that expression might mean. It does not imply that all its
rights and duties must be upon the international plane, any
more than all the rights and duties of a State must be upon
that plane. It does mean that it is a subject of international
law and capable of possessing international rights and duties
and that it can maintain its rights by bringing international
claims.
That was not all. The court took time to appraise the criteria
for legal personality in international organisations as
follows:
a) A permanent association of states, with lawful objects,
equipped with organs;
b) A distinction, in terms of legal powers and purposes,
between the organisation and its member states;
c) The existence of legal powers exercisable on the
international plane and not solely within the national
systems of one or more states [100].
There are no hard and fast rules respecting the legal
personality of an international organisation; however, in the
extreme of cases, resort may be made to constitutional
documents of such an organisation in ascertaining the
purposes, functions and powers of the concerned
organisation.
4.6 Legal Personalities of Man as Subject of
International Law
In international law, the history of 'Man as an individual
legal person' has attracted a chequered concern [101]. Two
contending theories have sought to embellish man's regime
in international law. The first is the object theory: it urges
that individuals constitute only the subject matter of
intended legal regulations. To this end, I conclude that only

states and international organisations are the proper subjects
of international law.
Significantly, certain international events operated to widen
the scope of subjects of international law, thus embracing
individuals to be placed within the purview of international
law. This concern was amply supported with specific legal
fiction aimed at justifying the enlargement of subjects of
international law to include individuals [102]. Hans Kelsen
had noted that duties placed on states at the international
plane are undoubtedly duties placed on individuals since
states are comprised of individuals. This was amply justified
in the Privy Council Re Piracy Jure Gentium Case [103]; the
question arose whether actual robbery was an essential
element in piracy in international law. The court thought
that any individual guilty of an offence of piracy placed
himself beyond the protection of any state. His guilt is no
longer a national issue but "hostis humanis generis”.
International law and practice jurisprudence favours the
individual as a recognised participant and subject of
international law. After that, the emerging terrain of human
rights law has lent credence to individuals as a bearer of
rights and duties in international law.
5. Basis for the Recognition of Rights of Man in
International Law
It is not unimaginable to conceive an individual as the
subject of international law because of the availability of
treaty provisions conferring such rights on individuals.
Notwithstanding the provisions in such a treaty that the
beneficiary of such rights is not authorised to "take
independent steps in his own name to enforce the rights is
not a notion of disability", that the individual is not a subject
of the law. As Lauterpatcht observes, even though the rights
in question are vested exclusively in the agency which
possesses the capacity to enforce them, it does not also
detract from the fact of being subject to the law [104].
Flowing from the above, the 'individual' can acquire rights
directly by treaty independent of municipal legislation. This
was confirmed in the Opinion of the Permanent Court of
International Justice in the case concerning the Jurisdiction
of the Courts of Danzig in the matter of Danzig Railway
Officials [105]. Poland had objected to the assumption of
Jurisdiction by the Danzig court, insisting that her
responsibility was only limited to what was owed to Danzig
and not the railway officials. The court rejected in its
entirety this contention and stated:
It may well be readily admitted that, according to a wellestablished principle of international law, the
Beamtenabkommen, being an international agreement,
cannot, as such, create direct rights and obligations for
private individuals. However, it cannot be disputed that the
very object of an international agreement, according to the
intention of the contracting parties, may be the adoption by
the parties of some definite rules creating individual rights
and obligations and enforceable by the national courts. That
there is an intention in the present case can be established by
reference to the terms of the Beamtenabkommen.
Since then, this pronouncement has been infused with
animus, triggering the recognition of the rights of man in
treaty provisions. As a result, individuals have also been
recognised as a subject of international law in Jurisdiction
and extradition. Furthermore, protections inuring to
individuals qua man, as provided under extradition treaties
though made by state parties, are recognised and effected by
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municipal courts, showing that man is a subject of
international law.
Under the provisions of the Charter of the UN, more
particularly article 2, a state is restrained from embarking on
threats or use of force in international law. However, there
is a caveat. A state may indulge in intervention in the
territory of another on the grounds of humanitarian
intervention, provided such intervention is directed at
remedying and redressing gross violations of human rights,
either of nationals of the host state or foreign elements
within the perimeter of the host state. Intervention at this
instance is perceived under international law and practice as
consistent with the UN Charter's provisions [106]. Implicit in
this practice is the need to place the rights of man beyond
any national borders.
The establishment of the Four Power Agreement, especially
the Charter annexed to the agreement for the International
Military Tribunal for the Prosecution and Punishment of the
Major War Criminals of the Europeans Axis [107] tacitly
acknowledged the recognition of a peculiar crime against
humanity. The essence of this recognition is the centrality of
man as the subject of international law.
6. The Challenges of Recognition of Man as the subject
of International Law
Many and various international documents recognise human
rights as the subject of international law [108]. The
constitutions of international public organisations and other
specialised agencies of the United Nations and international
non-governmental organisations contain provisions that add
little to the individual's formal status and procedural
capacity. Collectively, these international frameworks goes
a long way in exposing the inadequacy of the traditional
doctrine and international practice concerning the
recognition of the rights of man as the subject of
international law [109].
The challenge to the recognition of the rights of man as the
subject of international law could best be appreciated from
the perspective of rights and duties.
Concerning enforcement of rights of man, in his capacity as
man, the overall effect of state interest, domination and
representation is visible and overbearing. For instance, in
the controversy surrounding Colonel Qadafi, Head of State
of Libya, the government of Libya and governments of the
United Kingdom and the United States jointly negotiated on
behalf of the Two Hundred and Seventy victims of the
Lockerbie disaster in 1988 (otherwise known as the Pan Am
Flight Disaster) on the one hand and government of Libya
and governments of United Kingdom, the United States and
France over One Hundred and Seventy victims of Niger
Disaster in 1989 (otherwise called the UTA DC 10 Flight
Disaster) for compensation that made Libya pay close to
Three Billion Dollars [110]. Could it not have been possible
for the representatives of the affected victims to enforce
their rights in their capacity as a legal person, recognised in
international law, rather than enforcement of victims' rights
by proxy?
Furthermore, there is still the lurking problem of nationality
under international law. The idea subsists that it would be
difficult for the individual to make claims or be protected in
the international arena without nationality.
7. Conclusion
The myth of the legal personality of the individual at the

international arena should, from the perspective of law and
practice, be given flesh. Man has come a long way. Man
rights ought to be recognised, not only recognition but
should be articulated with or without the state influence.
The bottlenecks/ procedural restrictions placed at
international law, which hitherto has been affecting
recognition of rights of man qua man should be addressed.
Significantly, there is a flicker of hope for recognising
human rights as the subject of international law. The recent
trend in the international arena, coupled with the extant
Universal Declaration of Human Rights [111], has shown that
the international community is alive to responsibility in
ensuring that the recognition of the rights of man as the
subject of international law is a venture worthy of pursuing.
Also, the position of an individual as the subject of
international law seems to be obscured by failure to observe
the distinction between the recognition, in an international
instrument, of rights enuring to benefit the individual and
the enforceability of these rights at his instance [112]. In the
Opinion of the Permanent Court of International Justice in
the case concerning the Jurisdiction of the Courts of Danzig
in the matter of Danzig railway officials [113], the court
rejected the traditional argument, barring individuals from
becoming subjects of international law. She emphasised that
no theory considerations can prevent the individual from
becoming the subject of international rights if States so
wish.
The evolution of international justice imports the philosophy
of globalisation of criminal administration and justice. By
implication, the past impunity of states from criminal
atrocities committed has equally been clipped with
establishing the International Criminal Court [114]. These
universal doctrines support the recognition of man's duties
in international law. Therefore, if a man is a duty bearing
subject at international law, he is equally a correct bearing
entity.
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